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COMMENTS 649 

CHARACTER OF A PORTABLE HOT AIR FURNACE WHEN ANNEXED TO 

THE REALTY. 

Fixtures are a species of property which give rise to much liti- 
gation. The courts are agreed with respect to the principles in- 
volved, and the tests to be supplied in determining whether a chat- 
tel is or is not a fixture. But there has been much fluctuation of 
judicial opinion in applying these principles. In deciding concrete 
cases the courts are in direct conflict with respect to certain species 
of property, which have been annexed to the realty. Portable hot 
air furnaces have been held to become part of the realty when 
annexed to it by some courts while there are decisions of other 
courts which hold that they do not become part of the realty when 
so annexed. It is interesting to note, that cases, the facts of 
which are identically the same, have been decided differently. 

The recent case of Henry N. Clark Co. v. Skelton et al., 94 
N. E., 399 (Mass.), holds that a portable hot air furnace resting by 
its own weight upon the ground, placed in a house by a person 
rightfully in possession, does not become part of the realty, though 
connected with the house by a cold air box, and hot air pipes and 
registrars in the usual manner. The question has been settled in 
Massachusetts, and this case was appealed for a refusal to give 
certain instructions. The case is of interest because of the fluc- 
tuation of opinion with respect to hot air furnaces of this char- 
acter. 

"Real fixtures consist of things, originally chattels personal, 
which have been annexed to the land, or to things permanently 
attached to the land, by the owner of the chattel or with his assent, 
and with the intention to make the annexation permanent. The 
most important element of the definition is the intention with 
which the annexation is made. In order that it may be a real 
fixture and become part of the land itself, it is essential that the 
chattel should have been annexed permanently; that is without 
intention to remove it, or sever the connection between it and the 
land. This intention, however, is to be drawn from the surround- 
ing circumstances or the express agreement of the parties, and not 
from their mere declarations or idle conjectures." Minor and 
Wurts on Real Property, Sec. 23. This is the main test to be 
applied in determining the character of a chattel which has been 
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annexed to land. But from the decisions to be considered it will 
appear that the test has lead to different conclusions in similiar 
cases. 

In Baldwin v. Merrick, i Mo., App. 281, it was held that a fur- 
nace not fastened down, but set upon a stand of brick work, and 
which could be carried out without disturbing the ceiling walls or 
doors or floors of the house, even though a fixture as between 
vendor and vendee, is not a fixture within the meaning of the 
mechanic's lien law. And Railway Sav. Inst. v. Irving St. Bap- 
tist Church, 36 N. J., Eq. 61, is in harmony with this decision. It 
was there held that a portable furnace standing on the cellar floor, 
and held in position by its own weight, and capable of being 
detached, together with its pipes and registers, without injury to 
the building, is not as between mortgagor and mortgagee a fixture. 
It must be noted that in the cases cited the word, "fixture" is used 
in the sense of "real fixture." Towne v. Fiske, is also to the same 
affect. 127 Mass., 125. 

The question as to whether a chattel is or is not a real fixture 
arises between landlord and tenant, mortgagor and mortgagee, 
purchaser and seller, and in many other cases where a similiar 
relation exists. In Turner v. Wentworth, 119 Mass., 459, the 
plaintiff claimed a lien on certain furnaces furnished by him. He 
built a house for the defendant and by his contract he was required 
to put in two furnaces. The court held that if the transaction was 
merely a sale of furnaces and ranges as personal property there 
would be a lien. But if by this contract the furnaces and ranges 
were to be furnished as parts of the houses, and were in fact so 
applied, there was no lien. The case of the Ridgezvay Stove Co. 
v. Way, 141 Mass., 557, seems to be in conflict with Towne v. 
Fiske, supra, and the principle case, which are both Massachusetts 
cases. In this case, a portable furnace was put into a house, under 
an agreement that it should remain the property of the seller until 
paid for. It rested by its own weight upon a circle of bricks set 
on the cellar floor, and was connected by pipes placed in the house 
when it was built. The defendant purchased the house being 
ignorant of the agreement. In an action by the seller of the fur- 
nace against the purchaser of the house, the court held that the 
furnaces were part of the realty, and that the defendant had be- 
come the owner thereof. 
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Farrar v. Stackpole, 6 Greenl. (Me.), 154, it was held that by the 
conveyance of a saw mill with the appurtenances thereto, the mill 
chains, dogs and bars being in their appropriate places at the time 
of the conveyance, were passed thereby. The court said : "Things 
personal in their nature, but fitted and prepared to be used with 
real estate, and essential to its beneficial enjoyment, being on the 
land at the time of its conveyance by deed, do pass with the realty." 
A factory bell, hung in a tower built upon the factory to receive 
it, is a part of the realty. Alvord v. Carriage Mfg. Co. v. Gleason, 
36 Conn., 86. And in Stockwell v. Campwell, 39 Conn., 362, it 
was held that a portable hot air furnace placed in the cellar of a 
dwelling house and set in a pit prepared for it, in the bottom of 
the cellar, where it is held in place simply by its own weight, is a 
part of the realty. And so also is a smoke pipe leading from the 
furnace to the chimney of the house. The court also said that a 
water wheel from a mill is held to be a part of the mill. And 
Scottish American Insurance Co. v. Sexton, 26 Ont, 77, follows 
Stockwell v. Campwell, supra. 

Iron stoves fixed to the brick work of the chimnies of a house 
are part of the house and pass with it, to the extent of an execu- 
tion upon it. Goddard v. Chase, 7 Mass., 432. And iron backs 
of chimnies 'belong to the executor. Harvey v. Harvey, 2 Str. 
1 141. 

In Tolson v. Moore, 19 Me., 252, the court discussed the ques- 
tion of the adaptability of a chattel with respect to its use in con- 
nection with the freehold. The court said: "The better opinion 
is, upon the authorities, that the stove in question being fitted, 
adapted and designed for the use of the house would pass by a 
conveyance of it as part of the real estate." The same ques- 
tion is further discussed and explained in Copen v. Peckham, 
35 Conn., 88. Ordinary implements of a slaughter house, which 
could easily have been removed, and set up elsewhere, were 
held to be part of the realty, the court saying, "that to constitute 
a fixture it is essential that the article should not only be annexed 
to the freehold, but that it should clearly appear, from an inspec- 
tion of the property itself, taking into consideration the character 
of the annexation, the nature of the article annexed, its adaptation 
to the uses and purposes to which the building was appropriated." 
In Jernyn v. Hunter, 87 N. Y. Supp., 546, an heating apparatus 
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was held to be part of the realty, following Stockwell v. Campwelt, 
supra. 

From a consideration of the foregoing authorities, the better 
opinion seems to be that a portable hot air furnace connected with 
the house in the ordinary way, is a real fixture, and therefore part 
of the realty when annexed. The nature of the annexation is such 
that the premises become adapted to its use, and it becomes an 
essential part of the realty. 



LIABILITY OF MUNICIPALITIES FOR TORTS OF OFFICERS OF THE 
STREET CLEANING DEPARTMENT. 

The liability of a municipal corporation for the torts of its 
agents committed while in the prosecution of their duties, is a sub- 
ject which has presented many questions of technical nicety, and 
has resulted in a diversity of opinion. It is generally conceded 
that the duties imposed upon a municipal corporation are of a 
dual nature, one arising from a grant of a special power in the 
exercise of which it acts as a legal individual, and the other is 
implied from the exercise of political rights, under the general 
law, as to which it acts as a sovereign. As to torts of agents arising 
out of duties of the latter character, there is no question as to the 
liability. The corporation acting as a sovereign is not liable. 
And the corporation acting in the performance of duties of the 
latter character through its agents, is liable for their torts. But 
what has lead to confusion and diversity of opinion is the ques- 
tion as to what constitutes a duty of the former class. Dillon on 
Municipal Corporations, Vol. i, section 66 (4th edition), says: 
"In its proprietary or private character the theory is, that the 
powers are supposed not to be conferred primarily or chiefly, for 
considerations connected with the government of the state at 
large, but for the private advantage of the compact community, 
which is incorporated as a distinct legal personality or corporate 
individual; and as to such powers or property acquired there- 
under, and contracts made with reference thereto, the corporation 
is to be regarded quo ad hoc as a private corporation, or at least 
not public in the sense that the power of the legislature over it or 
the rights represented by it, is omnipotent." 

In the case of Hezuitt v. City of Seattle, 113 Pac, 1084, recently 
decided by the Supreme Court of Washington, it was held that 



